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Spouse’s share with a will 
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This publication addresses how the law allocates property to the surviving 
spouse under various circumstances.

Jointly owned property
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Spouse’s share without a will
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!e Surviving Spouse
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Summary probate proceeding for surviving 
spouse 

-

-

TOTAL NET ASSETS
Total net assets are computed after taking account of funeral 
expenses, the year’s allowances to persons other than sur-
viving spouse, debts, claims other than an equitable distri-
bution of property as awarded under a divorce proceeding 
to the surviving spouse, and administrative expenses. Total 
net assets include property such as the decedent’s property, 
one-half of the decedent’s right in property held as joint 
tenants with right of survivorship, certain gifts made within 
six months of death, proceeds of a retirement account, pen-
sion plan, and any property passing to the surviving spouse. 
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. If 
your spouse dies without a will, and he or she owned 
property, see a lawyer as soon as possible to avoid 
losing your rights to that property.

E X A M P L E   
Woodrow and Edwina were married in 1961. Woodrow 
owned Blackacre, a cattle farm of 600 acres, in his own 
name. In 1990 he sold it to Dan Developer who subdivided 
it into 1.3 acre building lots for single family homes. Dan 
Developer purchased Blackacre from Woodrow under a 
private agreement and subsequently recorded a deed 
signed only by Woodrow. Woodrow died in January 2010, 
with no assets and debts of $50 million. Woodrow died 
intestate, with no will. Edwina !led her notice of her 
election to take her intestate share as a life estate in one 
third of the land that Woodrow owned during the mar-
riage. As  Blackacre was the only real estate that Woodrow 
owned during the marriage, the jury appointed by the 
clerk of superior court determined a portion of Blackacre, 
representing one third of the value of the total, including 
all improvements such as houses, to constitute Edwina’s 
life estate. If the a"ected homeowners purchased title 
insurance, they could !le a claim with their title insurance 
company. In any event, they would return to possession of 
their homes and land at Edwina’s death.
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